MORTGAGE PERMISSION

1. Section 58 of the Transfer of Property Act defines “mortgage”, “mortgagor”, “mortgagee”, “mortgage-money” and “mortgage-deed”. A mortgage is the transfer of an interest in specific immovable property for the purpose of securing the payment of money advanced or to be advanced by way of loan, an existing or future debt, or the performance of an engagement which may give rise to a pecuniary liability.

2. The transfer is called a mortgagor, the transferee a mortgagee; the principal money and interest of which payment is secured for the time being are called the mortgage-money, and the instrument (if any) by which the transfer is effected is called a mortgage-deed.

3. In simple works, mortgage is a transfer of an interest in an immovable property for securing loans. Therefore, in leases where the lease deed provides for prior permission of the lessor for assignment of lease hold rights, it shall be obligatory for the lessee to obtain prior permission of the lessor before mortgaging the premises. Failure to do so shall amount to breach of lease terms on which the property can be reentered.

4. APPLICATION FOR GRANT OF MORTGAGE PERMISSION:

A lessee may himself apply for mortgage permission in the prescribed form (annexure IV) alongwith the documents indicated in the application form.

5. PROCEDURE FOR GRANT OF MORTGAGE PERMISSOIN:

(i) On receipt of an application for the grant of mortgage permission, the same shall be entered in the computer and a code number assigned and passed on to the concerned Dealing Assistant by the Section Officer. The concerned DA shall also prepare the computer input and examine the application with reference to the check-list (Annexure IV ‘A’).

(ii) The DA shall check up whether there are any breaches of the terms of lease deed already in the knowledge of the office; and if so, no action on the application shall be taken till the breaches are removed/temporarily regularized. Where the lessee is unable to remove the breaches but pay damages upto ensuing 14th January or 14th July, whichever is earlier, and also fur4nishes an undertaking get the breaches regularize on payment of charges till these are removed, the application shall be processed further for recovery of he charges.

6. PURPOSE OF MORTGAGE:

A lessee or a duly authorized agent can seek mortgage permission for the following purposes:-

(i) for raising loan for construction of additions and alteration to the building; or

(ii) for raising loans for some other purposes like business.

7. MORTGAGE PERMISSION FOR RAISING LOANS FOR CONSTRUCTION/ADDITIONS AND ALTERATION OF THE BUILDING:


(i) If the demised premises is proposed to be mortgaged on raising a loan for construction or additions and alteration on the leased land, the applicant shall furnished the original construction plans duly approved by the NDMC, alongwith one copy thereof duly attested by the Chief Architect Deptt. 

(ii) In case there are breaches of terms of lease deed already in the knowledge of the office, the plans shall be examined by C.A. Deptt. under the terms of the lease in order to ascertain:-

(a) Whether any additional ground rent is involved; and 

(b) If the additional ground rent is involved, upto what period the same has been paid.

(iii) In case the premises are free from breaches as per records, the plans for constructions or additions and alterations on the leased land shall be examined by the CA Deptt.

(iv) After the plans are sanctioned under the lease, and the breaches, if any, removed or regularized, the applicant shall be asked to deposit a sum of Rs. 100/- towards the cost of forms and preparation of a tripartite agreement. This amount can be paid through Indian Postal Order or Bank Pay Order drawn in favor of NDMC, payable at UTI Bank New Delhi.

8. (i) A tripartite agreement shall be required in case of mortgage permission in favor or LIC of Banks etc. The tripartite agreement shall be prepared by the NDMC in quadruplicate and sent to the applicant for execution both by himself or herself and the mortgagee. The lessee shall, after execution, both by himself and the mortgagee, return all the four copies to NDMC, for execution by the Authorised Officer on behalf of the lessor. After execution by the Aughorised Officer, a formal letter of grant of mortgage permission shall be issued by the NDMC and the three copies of the Tripartite Agreement duly executed shall be returned to the application.

(ii) The lessee shall then proceed to execute the mortgage deed with the mortgagee, have it registered with the Sub-Registered and furnish a copy of the deed to the NDMC within one month of date of its execution and registration. 

(iii) It shall not be necessary to execute a Tripartite Agreement in a case of a mortgage with a Department of the Government of India or Delhi Administration or where a property leased by the Regional Settlement Commissioner is till in the hands of the original lessee. In such cases mortgage permission shall be issued in the prescribed format immediately after the plans are sanctioned under the lease and the outstanding dues are recovered. 

9. MORTGAGE WITHOUT PERMISSION:

Mortgage is a transfer of the demised premises and hence where the lease deed provides the permission of the lessor shall be obtained before any assignment or transfer of the property, it shall be incumbent upon the lessee to obtain prior permission of the lessor to mortgage the premises. Mortgage without the lessor’s permission in restricted leases shall be a breach of the terms of the lease. Such breach of terms may be regularised by :-

(i) Payment of penalty at the notified rates.

(ii) Execution of a tripartite agreement providing for the recovery of unearned increase etc. in the even of foreclosure of the mortgage. 

Where a mortgage comes to notice only after the foreclosure thereof, penalty for sale without permission shall also be recovered. The period for the purpose of sale without permission shall be counted from the date of sale or foreclosure to the date on which intimation had been sent to the NDMC.

